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436 F.Supp.3d 550 
United States District Court, E.D. New York. 

Moshe BERLIN , Plaintiff, 
v. 

JETBLUE AIRWAYS CORPORATION , Mary 
Daly, Kevin Flanagan, Philemon Eubanks and 

John/Jane Does, Defendants. 

18-CV-1545 (MKB) (LB) 
| 

Signed 01/30/2020 

Synopsis 
Background: Airline passenger, proceeding pro se, filed 
suit against air carrier and its employees, claiming 
violations of Air Carrier Access Act (ACAA), Warsaw 
Convention and Montreal Convention, and state law after 
his altercation with flight attendants during flight from 
Mexico to Florida that resulted in his detention and 
prosecution for interfering with flight crew members, but 
he was found not guilty by reason of insanity and released 
from custody. Passenger moved to amend his complaint 
almost one year after deadline for amending pleadings. 
  

Holdings: The District Court, Margo K. Brodie, J., 
adopting report and recommendation of Lois Bloom, 
United States Magistrate Judge, held that: 
  
[1] proposed § 1983 claim and state law tort claims were 
preempted; 
  
[2] proposed § 1983 claim was barred for lack of state 
action; 
  
[3] proposed battery claim was time barred; 
  
[4] proposed intentional infliction of emotional distress 
claim was time barred; 
  
[5] proposed false arrest and false imprisonment claims 
were time barred; and 
  
[6] ACAA did not provide private cause of action. 
  

Motion denied. 
  
Procedural Posture(s): Motion to Amend the Complaint. 

 
 

West Headnotes (41) 
 
 
[1] 
 

United States Magistrate Judges Plain error, 
clear error, and manifest injustice review 
 

 The district court may adopt those portions of 
the magistrate judge’s recommended ruling to 
which no timely objections have been made, 
provided no clear error is apparent from the face 
of the record. 28 U.S.C.A. § 636(b)(1)(C). 

 
 

 
 
[2] 
 

United States Magistrate Judges Frivolous, 
conclusive, or general objections 
United States Magistrate Judges Clear error, 
manifest error, or contrary to law in general 
 

 The clear error standard applies when a party 
makes only conclusory or general objections to a 
magistrate judge’s recommended ruling. 28 
U.S.C.A. § 636(b)(1)(C). 

 
 

 
 
[3] 
 

Federal Civil Procedure Pleading over 
 

 Although typically a pro se complaint should not 
be dismissed without district court granting 
leave to amend at least once when a liberal 
reading of the complaint gives any indication 
that a valid claim might be stated, leave to 
amend may properly be denied if the 
amendment would be futile. Fed. R. Civ. P. 15. 

 
 

 
 
[4] 
 

Federal Civil Procedure Form and 
sufficiency of amendment;  futility 
 

 Futility is a determination, as a matter of law, 
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that proposed amendments to the complaint 
would fail to cure prior deficiencies or to state a 
claim upon which relief could be granted. Fed. 
R. Civ. P. 12(b)(6), 15. 

 
 

 
 
[5] 
 

Federal Civil Procedure Form and 
sufficiency of amendment;  futility 
 

 The standard for denying leave to amend the 
complaint based on futility is the same as the 
standard for granting a motion to dismiss for 
failure to state a claim. Fed. R. Civ. P. 12(b)(6), 
15. 

 
 

 
 
[6] 
 

Federal Civil Procedure Form and 
sufficiency of amendment;  futility 
 

 If the problems with a claim are substantive 
rather than the result of an inadequately or 
inartfully pleaded complaint, an opportunity to 
replead would be futile, and the motion to 
amend the complaint should be denied. Fed. R. 
Civ. P. 12(b)(6), 15. 

 
 

 
 
[7] 
 

Carriers Warsaw Convention in general 
 

 The cardinal purpose of the Warsaw Convention 
is to achieve uniformity of rules governing 
claims arising from international air 
transportation. 

 
 

 
 
[8] 
 

Carriers Operation and Effect of Limitation 
 

 The Warsaw Convention precludes a passenger 
from maintaining an action for personal injury 
damages under local law when her claim does 

not satisfy the conditions for liability under the 
Convention. 

 
 

 
 
[9] 
 

Carriers Rights of action and defenses 
Carriers Operation and effect of limitation 
International Law Legislation; statutes, 
regulations, and ordinances 
 

 The Warsaw Convention’s preemptive effect on 
local law extends to all causes of action for 
injuries to persons or baggage suffered in the 
course of international airline transportation, 
regardless of whether a claim actually could be 
maintained under the provisions of the 
Convention. 

 
 

 
 
[10] 
 

Carriers Warsaw Convention in general 
 

 The Montreal Convention is an entirely new 
treaty that unifies and replaces the system of 
liability that derives from the Warsaw 
Convention. 

 
 

 
 
[11] 
 

Carriers Operation and Effect of Limitation 
in General 
Carriers Warsaw Convention in general 
Carriers Mode and form of limitation;  tariffs 
and air carrier conventions 
 

 Like the Warsaw Convention, the Montreal 
Convention governs all international carriage of 
persons, baggage, or cargo performed by aircraft 
for reward. 

 
 

 
 
[12] 
 

Carriers Warsaw Convention in general 
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 The Montreal Convention still retains many of 
the original provisions and terms of the Warsaw 
Convention, and thus, courts have continued to 
rely on cases interpreting equivalent provisions 
in the Warsaw Convention. 

 
 

 
 
[13] 
 

Carriers Rights of action and defenses 
International Law Legislation; statutes, 
regulations, and ordinances 
 

 Both the Warsaw Convention and the Montreal 
Convention have the same preemptive effect on 
personal injury actions under the local laws of 
signatory countries. 

 
 

 
 
[14] 
 

Carriers Warsaw Convention in general 
Carriers Rights of action and defenses 
International Law Legislation; statutes, 
regulations, and ordinances 
 

 Under the scheme provided by the 
Montreal/Warsaw Conventions, international 
airline passengers are denied access to the 
profusion of remedies that may exist under the 
laws of a particular country, so that they must 
bring their claims under the terms of the 
Convention or not at all. 

 
 

 
 
[15] 
 

Civil Rights Availability, Adequacy, 
Exclusivity, and Exhaustion of Other Remedies 
Damages Preemption 
International Law Legislation; statutes, 
regulations, and ordinances 
 

 Montreal Convention and Warsaw Convention 
preempted international airline passenger’s 
proposed § 1983 claim against air carrier and its 
employees as well as his proposed state law 
claims for battery, intentional infliction of 
emotional distress, false arrest, and false 

imprisonment that arose from his altercation 
with flight attendants during flight from Mexico 
to Florida and resulted in his detention and 
prosecution. 42 U.S.C.A. § 1983. 

 
 

 
 
[16] 
 

Carriers Warsaw Convention in general 
 

 The Montreal/Warsaw Conventions govern 
international flights. 

 
 

 
 
[17] 
 

Civil Rights Nature and elements of civil 
actions 
 

 To state a claim under § 1983, a plaintiff must 
allege two elements: (1) the violation of a right 
secured by the Constitution and laws of the 
United States, and (2) the alleged deprivation 
was committed by a person acting under color of 
state law. 42 U.S.C.A. § 1983. 

 
 

 
 
[18] 
 

Civil Rights State or territorial action, or 
individual or private action, in general 
 

 The under-color-of-state-law element of § 1983 
excludes from its reach merely private conduct, 
no matter how discriminatory or wrongful. 

42 U.S.C.A. § 1983. 

 
 

 
 
[19] 
 

Civil Rights Private Persons or Corporations, 
in General 
Civil Rights Cooperation with state actor 
 

 The conduct of a nominally private entity may 
be attributed to the state, satisfying the state 
action requirement for a § 1983 claim, if: (1) the 
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entity acts pursuant to the coercive power of the 
state or is controlled by the state (the 
compulsion test), (2) when the state provides 
significant encouragement to the entity, the 
entity is a willful participant in joint activity 
with the state, or the entity’s functions are 
entwined with state policies (the joint action test 
or close nexus test), or (3) when the entity has 
been delegated a public function by the state 
(the public function test). 42 U.S.C.A. § 
1983. 

 
 

 
 
[20] 
 

Civil Rights State or territorial action, or 
individual or private action, in general 
 

 Each of the three avenues for the conduct of a 
nominally private entity to be attributed to the 
state thereby satisfying the state action 
requirement for a § 1983 claim requires a 
fact-specific inquiry into the challenged 
conduct, and in order to find state action, a court 
must determine that the specific actions of 
which a plaintiff complains can be fairly deemed 
to be that of the state. 42 U.S.C.A. § 1983. 

 
 

 
 
[21] 
 

Civil Rights Private Persons or Corporations, 
in General 
 

 International air carrier and its employees were 
not “state actors,” thus barring passenger’s 
proposed § 1983 claim arising from his 
altercation with flight attendants during flight 
from Mexico to Florida that resulted in his 
detention and prosecution, where air carrier and 
employee were private actors. 42 U.S.C.A. § 
1983. 

 
 

 
 
[22] 
 

Federal Courts Conflict of Laws;  Choice of 
Law 

 
 A federal court sitting in diversity or 

adjudicating state law claims that are pendent to 
a federal claim must apply the choice of law 
rules of the forum state. 

1 Cases that cite this headnote 
 

 
 
[23] 
 

Torts What law governs 
 

 New York courts confronted with a choice of 
law issue in torts conduct an interest analysis, 
assessing which of the competing jurisdictions 
has the greatest interest in seeing its law applied 
to the matter at issue. 

1 Cases that cite this headnote 
 

 
 
[24] 
 

Limitation of Actions What Law Governs 
 

 Pursuant to New York’s borrowing statute, the 
interest analysis of which competing jurisdiction 
has the greatest interest in seeing its law applied 
to the matter at issue does not apply to statutes 
of limitations. N.Y. CPLR § 202. 

 
 

 
 
[25] 
 

Limitation of Actions Effect of residence of 
parties 
 

 New York residents will be affected only by the 
New York limitations period, and the borrowing 
statute has no relevance. N.Y. CPLR § 202. 

 
 

 
 
[26] 
 

Limitation of Actions In actions for tort 
 

 New York’s statute of limitations, rather than 
New York’s borrowing statute, applied to New 
York resident’s tort claims against air carrier 
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and its employees based on his altercation with 
flight attendants during flight from Mexico to 
Florida that resulted in his detention and 
prosecution. N.Y. CPLR §§ 202, 215. 

 
 

 
 
[27] 
 

Limitation of Actions Injuries to person 
 

 Passenger’s proposed battery claim against air 
carrier and its employees, arising from his 
altercation with flight attendants during flight 
from Mexico to Florida that resulted in his 
detention and prosecution, accrued under New 
York’s one-year statute of limitations on date 
that employees physically restrained and 
attacked him during flight. N.Y. CPLR § 
215. 

 
 

 
 
[28] 
 

Limitation of Actions Injuries to person 
 

 Passenger’s proposed intentional infliction of 
emotional distress claim against air carrier and 
its employees, arising from his altercation with 
flight attendants during flight from Mexico to 
Florida that resulted in his detention and 
prosecution, accrued under New York’s 
one-year statute of limitations, at earliest, on 
date of alleged aggressive contact by employees 
and onset of his alleged emotional injuries or, at 
latest, on date that he was released from 
custody. N.Y. CPLR § 215. 

 
 

 
 
[29] 
 

Limitation of Actions Torts 
 

 Passenger’s proposed false arrest and false 
imprisonment claims against air carrier and its 
employees, arising from his altercation with 
flight attendants during flight from Mexico to 
Florida that resulted in his detention and 
prosecution, accrued under New York’s 

one-year statute of limitations on date that he 
was released from custody following his 
criminal trial in Florida. N.Y. CPLR § 215. 

 
 

 
 
[30] 
 

Action Statutory rights of action 
Carriers Accommodations for disabilities 
 

 There is no private cause of action under the Air 
Carrier Access Act (ACAA). 14 C.F.R. § 382.1. 

 
 

 
 
[31] 
 

Action Statutory rights of action 
Carriers Accommodations for disabilities 
 

 Passenger’s proposed claim against air carrier 
for negligent training under Air Carrier Access 
Act (ACAA), based on his altercation with flight 
attendants during flight from Mexico to Florida 
that resulted in his detention and prosecution, 
was barred for lack of private cause of action. 14 
C.F.R. § 382.1. 

 
 

 
 
[32] 
 

Federal Civil Procedure Hearing, 
determination, order;  matters considered 
 

 In deciding a motion to amend the complaint, 
district court may consider records incorporated 
by reference and of which judicial notice may be 
taken. Fed. R. Civ. P. 15. 

 
 

 
 
[33] 
 

Evidence Judicial Proceedings and Records 
 

 Docket sheets are public records of which a 
court may take judicial notice. 
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[34] 
 

Evidence Proceedings in other courts 
Evidence Effect of judicial notice 
 

 In passenger’s lawsuit against international air 
carrier and its employees with whom he had 
altercation during flight from Mexico to Florida 
that resulted in his detention and prosecution in 
Florida, judicial notice would be taken of 
documents filed in Middle District of Florida not 
for the truth of matters asserted, but to establish 
fact of such litigation and related filings. 

 
 

 
 
[35] 
 

Federal Civil Procedure Time for 
amendment 
Federal Civil Procedure Pretrial Order 
 

 Where a scheduling order governs amendments 
to the complaint, and a plaintiff wishes to amend 
after the scheduling deadline has passed, the 
plaintiff must satisfy both the federal rule 
providing that leave to amend should be freely 
given when justice so requires and the rule 
requiring good cause to modify the amendment 
deadline. Fed. R. Civ. P. 15(a), 16(b). 

 
 

 
 
[36] 
 

Federal Civil Procedure Time for 
amendment in general 
Federal Civil Procedure Pretrial Order 
 

 A good cause finding on a motion to modify the 
pleading amendment deadline depends on the 
diligence of the moving party. Fed. R. Civ. P. 
16. 

 
 

 
 
[37] 
 

Federal Civil Procedure Time for 
amendment 

Federal Civil Procedure Pretrial Order 
 

 While the primary consideration on a motion to 
amend the complaint after the scheduling 
deadline has passed is whether the moving party 
can demonstrate diligence, the district court may 
also consider other relevant factors including, in 
particular, whether allowing the amendment of 
the pleading at this stage of the litigation will 
prejudice defendants. Fed. R. Civ. P. 15(a), 
16(b). 

 
 

 
 
[38] 
 

Federal Civil Procedure Time for 
amendment in general 
Federal Civil Procedure Pretrial Order 
 

 The rule requiring a plaintiff to show good cause 
to modify the pleading amendment deadline is 
designed to offer a measure of certainty in 
pretrial proceedings and to assure that at some 
point both the parties and the pleadings will be 
fixed. Fed. R. Civ. P. 16. 

 
 

 
 
[39] 
 

Federal Civil Procedure Time for 
amendment in general 
Federal Civil Procedure Discretion of Court 
 

 A district court has broad discretion to decide 
whether to grant leave to amend, including 
discretion to ensure that limits on time to amend 
pleadings do not result in prejudice or hardship 
to either side. Fed. R. Civ. P. 15, 16. 

 
 

 
 
[40] 
 

Federal Civil Procedure Injustice or 
prejudice 
 

 A party is allowed to amend its pleadings in the 
absence of a showing by the nonmovant of 
prejudice or bad faith. Fed. R. Civ. P. 15(a)(2). 
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[41] 
 

Federal Civil Procedure Injustice or 
prejudice 
 

 A litigant may be “prejudiced” within the 
meaning of the rule governing leave to amend 
the complaint if the new claim would: (1) 
require the opponent to expend significant 
additional resources to conduct discovery and 
prepare for trial, (2) significantly delay the 
resolution of the dispute, or (3) prevent the 
plaintiff from bringing a timely action in another 
jurisdiction. Fed. R. Civ. P. 15(a)(2). 
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MEMORANDUM & ORDER 

MARGO K. BRODIE, United States District Judge 

*555 Plaintiff Moshe Berlin, proceeding pro se, 
commenced the above-captioned action on March 13, 
2018, against Defendants JetBlue Airways Corporation 
(“JetBlue”), Mary Daly, Kevin Flanagan, Philemon 
Eubanks, and John and Jane Does employees of JetBlue, 
alleging violations of his rights under state and federal 
law based on events occurring during a flight from 
Mexico to Florida. (Compl., Docket Entry No. 1.) 
Plaintiff alleges claims under the Air Carrier Access Act 
of 1986, Articles 17 and 19 of the Warsaw and Montreal 
Conventions, 42 U.S.C. § 1983, New York state law, 
and the New York City Administrative Code § 8-101 et. 
seq. (Id.) 
  
Currently before the Court is a report and 
recommendation from Magistrate Judge Lois Bloom 
recommending that the Court deny Plaintiff’s application 

to amend the Complaint (the “R&R”). (R&R 1 R&R 1 , 
Docket Entry No. 65.) Plaintiff objects to the R&R, (Pl. 
Obj. to R&R (“Pl. Obj.”), Docket Entry No. 66), and 
Defendants oppose Plaintiff’s objections (Defs. Reply to 
Pl. Obj. to R&R (“Defs. Reply”), Docket Entry No. 67). 
For the reasons discussed below, the Court adopts the 
R&R and denies Plaintiff’s application to amend the 
Complaint. 
  
 
 

I. Background 
The Court assumes familiarity with the underlying facts 
as detailed in the R&R and provides only a summary of 
the pertinent facts. 
  
 
 

a. Factual background 
Plaintiff is a 47-year-old resident of Kings County, New 
York. (Compl. ¶¶ 2–3.) Originally from Israel, Plaintiff is 
“a member of the Jewish cultural community” and his 
first language is Yiddish. (Id. ¶ 3.) JetBlue is a 
corporation organized under the laws of New York with 
its principal place of business in Queens County. (Id. ¶¶ 
11, 13.) Daly, Flanagan, and Eubanks are “agent[s], 
servant[s] and/or employee[s]” of JetBlue. (Id. ¶¶ 17–20.) 
  
Plaintiff’s claims arise out of an incident that occurred on 
March 22, 2016, aboard JetBlue flight number 1324 from 
Mexico City to Orlando, Florida (the “Flight”). (Id. ¶¶ 
26–27.) Twenty minutes into the Flight, Plaintiff became 
“dehydrated and felt discomfort in his throat.” (Id. ¶ 32.) 
To alleviate the discomfort, Plaintiff sought assistance 
from a flight attendant asking for “ICES.”1 (Id. ¶¶ 33–34.) 
An employee provided Plaintiff with a small cup of ice in 
response. (Id. ¶ 36.) Plaintiff’s discomfort persisted and 
he sought further assistance. (Id. ¶ 37.) Unable to locate a 
flight attendant nearby, Plaintiff left his seat and began 
looking for assistance. (Id. ¶ 38.) After locating another 
flight attendant, Plaintiff made a second request for 
“ICES,” while pointing to his throat. (Id. ¶ 39.) Without 
seeking clarification, the flight attendant alerted other 
staff that Plaintiff was saying “ISIS.” (Id. ¶¶ 40–41.) 
  
Plaintiff contends that after being alerted that Plaintiff 
was saying “ISIS”, the other flight attendants began 
beating him, resulting in injuries to his left eye and teeth, 
(id. ¶ 42), and that during the incident, Flanagan used 
derogatory language against Jewish people, (id. ¶¶ 43, 
45), and told Plaintiff that he had the authority to kill him, 
(id. ¶ 43). Plaintiff continued to *556 request “ICES” 
during the alleged beating, which concluded when the 
flight attendants realized Plaintiff was asking for ice. (Id. 
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¶¶ 48–49, 51.) The employees then threw ice on the 
ground for Plaintiff to pick up with his mouth. (Id.) 
Plaintiff was detained by the flight attendants for the 
remainder of the flight, (id. ¶ 52), and was handed over to 
Customs and Border Protection, Transportation Security 
Administration (“TSA”), and the Orlando police 
department upon arrival in Florida, (id. ¶¶ 53–54). 
  
Plaintiff alleges that he was interrogated for eight hours 
regarding the in-flight incident, (id. ¶ 55), and was 
subsequently prosecuted for interfering with flight 
crewmembers and attendants, (id. ¶ 56). Plaintiff was 
indicted in the Middle District of Florida for interfering 
with a flight crew member pursuant to 49 U.S.C. § 46504, 
(see Compl. ¶¶ 157, 177 (citing “Criminal Case 
6:16-cr-67-Orl-18GJK”)), and was ultimately found not 
guilty by reason of insanity and released from custody in 
February of 2017. (See Proposed Am. Compl. (“PAC”) ¶ 
98, annexed to Pl. Renewed Mot. for Pre-Mot. 
Conference as Ex. 1, Docket Entry No. 63-1; see also 
USA v. Berlin, No. 6:16-CR-00067 (M.D. Fla. terminated 
Apr. 4, 2018) (the “Criminal Prosecution”).) Plaintiff 
alleges that he spent eleven months in prison. (Id. ¶ 57.) 
In addition, Plaintiff alleges that because of his arrest and 
detention, he missed his daughter’s wedding, (id. ¶ 58), 
“lost his marriage” (id. ¶¶ 58, 61), and continues to suffer 
from psychological injuries, (id. ¶ 64), including 
nightmares and flashbacks, (id. ¶ 65). 
  
 
 

b. Procedural background 
In the Complaint, Plaintiff asserted twelve separate claims 
under the Air Carrier Access Act of 1986, 14 C.F.R. § 
382.141(a) (the “ACAA”), Articles 17 and 19 of the 
Warsaw and Montreal Conventions, 42 U.S.C. § 1983, 
and common law. (Id. ¶¶ 67–188). At a pre-motion 
conference on April 27, 2018, the Court dismissed 
Plaintiff’s section 1983 claims and his claims for 
negligent training, assault and battery, excessive force, 
disability discrimination, intentional infliction of 
emotional distress, abuse of process, malicious 
prosecution, and false arrest. (Min. Order dated Apr. 27, 
2018). The Court allowed Plaintiff’s claim for bodily 
injury under the Warsaw Convention and Montreal 
Convention (collectively, the “Montreal/Warsaw 
Conventions”), to proceed.2 ( Id. ) Three days after the 
pre-motion conference, on May 1, 2018, Plaintiff retained 
counsel. (Notice of Appearance for Chauncey D. Henry, 
Docket Entry No. 18.) 
  
On June 12, 2018, Judge Bloom held an initial conference 
and issued a scheduling order, setting deadlines for any 
amendment of the pleadings and the completion of fact 

discovery, including a June 26, 2018 deadline to amend 
the pleadings or join other parties. (See Order dated June 
12, 2018 (citing Fed. R. Civ. P. 16(b)(3)(A).) Plaintiff did 
not seek to amend the Complaint on or before the June 26, 
2018 deadline. 
  
On May 7, 2019, almost a year after the deadline to 
amend the pleadings, Plaintiff filed a request for a 
pre-motion conference in anticipation of his motion to 
amend the Complaint and a renewed request with a 
proposed amended complaint (“PAC”) on May 3, 2019. 
(Pl. Mot. for Pre-Mot. Conference, Docket Entry No. 56; 
Pl. Renewed Mot.) Defendants opposed Plaintiff’s 
requests, (Defs. Opp’n to Pl. Mot. for Pre-Mot. 
Conference, Docket Entry No. 58; Defs. Opp’n to Pl. 
Renewed Mot. *557 (“Defs. Opp’n”), Docket Entry No. 
64.) The Court referred Plaintiff’s motion to Judge Bloom 
for a report and recommendation. (Order dated May 14, 
2019.) 
  
 
 

c. Proposed amended complaint 
In the PAC, Plaintiff seeks to replead five claims — a 

section 1983 claim, a claim for negligent training 
under the ACAA, and state law claims for battery, 
intentional infliction of emotional distress, and false 
arrest. (See PAC ¶¶ 106–20 ( section 1983), 125–34 
(negligent training), 135–40 (battery), 141–45 (intentional 
infliction of emotional distress), 150–155 (false arrest).) 
Plaintiff also seeks to add a new claim for false 
imprisonment.3 (See id. ¶¶ 146–49.) 
  
The PAC also includes additional factual allegations as to 
the chronology of events that occurred during the Flight 
and about JetBlue’s policies regarding in-flight security 
and inflight medical events or emergencies. (Id. ¶¶ 
12–105.) Plaintiff alleges that, at the time of his request 
for “ICES,” he experienced “severe chest pains” that he 
“believed were the result of an oncoming heart attack or 
other severe previously undiagnosed cardiac condition.” 
(Id. ¶¶ 44–45.) In addition to requesting “ICES” from a 
flight attendant, Plaintiff made “requests for medical 
attention,” (id. ¶ 47), and Defendants “made no 
meaningful effort to ... properly handle an inflight 
medical event or emergency,” (id. ¶¶ 48–52). Plaintiff 
collapsed in the aisle of the aircraft and was transported to 
the rear of the plane by the flight attendants where he 
awoke and made a renewed request for “ICES” before the 
flight attendants handcuffed him, tied his legs together, 
and beat him about his face, mouth, and body. (Id. ¶¶ 
53–72.) When the plane landed in Florida, Flanagan made 
false reports to law enforcement that Plaintiff was 
carrying a “razor” and made bomb threats during the 
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flight. (Id. ¶¶ 85–95.) 
  
In support of his section 1983 claim, Plaintiff alleges 
that Flanagan’s statement “led to Plaintiff being 
criminally charged and prosecuted” because Flanagan 
falsely told law enforcement that Plaintiff “stood up and 
charged at him,” “threatened the use of a bomb,” was “in 
possession of a ‘razor’ type disk or object aboard [the 
Flight]” and that “Plaintiff shouted profanities, threats of 
[d]eath to America and expressed violent religious 
ideologies associated with an Islamic state terrorist 
organization ... that he knew at the time were completely 
false.” (Id. ¶¶ 114–20.) 
  
As to his claim of bodily injury due to negligence under 
Articles 17 and 19 of the Montreal/Warsaw Conventions, 
Plaintiff alleges that he experienced a medical emergency 
aboard the Flight and “suffered bodily harm related to or 
worsened ... by the actions or inaction of [JetBlue 
employees]” who were “unprepared” to respond to his 
medical emergency. (Id. ¶ 123.) 
  
In addition, in support of his negligent training claim 
under the ACAA, Plaintiff alleges that JetBlue employees 
inappropriately responded to his medical emergency and 
failed to properly train its employees as to how to 
“respon[d] to passengers with a disability, including 
persons with ... mental and emotional disabilities” and 
“how to distinguish among the differing abilities of 
individuals with a disability.” (Id. ¶ 127 (omissions in 
original).) 
  
Further, in support of his false imprisonment and false 
arrest claims, Plaintiff alleges that he was confined 
against his will by flight attendants in the rear of the 
airplane during the Flight. (See id. ¶¶ 148–49.) *558 In 
addition and in further support of his false arrest claim, 
Plaintiff alleges that “Defendants each ‘played an active 
role in the prosecution’ of Plaintiff after the incident by 
way of false statements or testimony in written or oral 
reports that later provided probable cause for Plaintiff[’]s 
arrest and criminal prosecution.” (Id. ¶¶ 152–54.) 
  
 
 

d. Judge Bloom’s recommendations 
Judge Bloom recommends that the Court deny Plaintiff’s 
requests to amend the Complaint because Plaintiff has not 
shown good cause to extend the amendment deadline.4 
(R&R 7 R&R 7 .) In support of her recommendation, 
Judge Bloom found that (1) Plaintiff failed to demonstrate 
the requisite diligence in seeking an amendment by the 
deadline, ( id. ), (2) granting Plaintiff leave to file the 
PAC would unduly prejudice Defendants, ( id. ), and (3) 

in any event, Plaintiff’s proposed amendments would be 
futile, ( id. at 12  id. at 12 ). 
  
In denying Plaintiff’s request to amend the Complaint as 
futile under Rule 15 of the Federal Rules of Civil 
Procedure,5 ( id. ), Judge Bloom found that the PAC 
would fail to state a claim, even “accept[ing] as true all 
non-conclusory factual allegations therein, and drawing 
all reasonable inferences in [P]laintiff’s favor,” because 
Plaintiff “fails to cure the deficiencies in the original 
complaint.” ( Id. ) Judge Bloom found that (1) “even if 
[P]laintiff’s [section] 1983 claim is not preempted by the 
Montreal/Warsaw Conventions,” it would fail to satisfy 
the under-color-of-state-law element, ( id. ), (2) Plaintiff’s 
negligent training claim would fail because there is no 
private right of action under the ACAA, ( id. at 13  id. at 
13 ), and (3) Plaintiff’s common law tort claims, 
including the newly added claim for false imprisonment, 
would fail as time-barred in light of the one-year statute 
of limitations because Plaintiff was released from custody 
in February of 2017 and did not file suit until March 13, 
2018, ( id. at 14  id. at 14 ). 
  
 
 

II. Discussion 
 

a. Standard of review 
[1] [2] A district court reviewing a magistrate judge’s 
recommended ruling “may accept, reject, or modify, in 
whole or in part, the findings or recommendations made 
by the magistrate judge.” 28 U.S.C. § 636(b)(1)(C). 
When a party submits a timely objection to a report and 
recommendation, the district court reviews de novo the 
parts of the report and recommendation to which the party 
objected. Id. ; see also United States v. Romano, 794 F.3d 
317, 340 (2d Cir. 2015). The district court may adopt 
those portions of the recommended ruling to which no 
timely objections have been made, provided no clear error 
is apparent from the face of the record. John Hancock Life 
Ins. Co. v. Neuman, No. 15-CV-1358, 2015 WL 7459920, 
at *1 (E.D.N.Y. Nov. 24, 2015). The clear error standard 
also applies when a party makes only conclusory or 
general objections. Benitez v. Parmer, 654 F. App’x 502, 
503–04 (2d Cir. 2016) (holding that “general objection[s] 
[are] insufficient to obtain de novo review by [a] district 
court” (citations omitted)); see *559 Fed. R. Civ. P. 
72(b)(2) (“[A] party may serve and file specific written 
objections to the [magistrate judge’s] proposed findings 
and recommendations.” (emphasis added)); see also 
Colvin v. Berryhill, 734 F. App’x 756, 758 (2d Cir. 2018) 
(“Merely referring the court to previously filed papers or 
arguments does not constitute an adequate objection 
under ... Fed. R. Civ. P. 72(b).” (quoting Mario v. P & 
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C Food Mkts., Inc., 313 F.3d 758, 766 (2d Cir. 2002))). 
  
 
 

b. Plaintiff’s objections to the R&R and Defendants’ 
reply 

Plaintiff objects to Judge Bloom’s recommendation that 
the Court deny Plaintiff leave to amend the Complaint. 
(Pl. Obj. 4–5.) In his objection to Judge Bloom’s finding 
of futility, Plaintiff “submits that the factual allegations 
within his proposed amended complaint are not futile.” ( 
Id. at 5.) In addition, Plaintiff asserts that his “state-law 
claims against [the] airline for false arrest and false 
imprisonment, in connection with [his] removal from 
[the] plane following [the] cross[-]country flight, were not 
preempted.”6 (Pl. Renewed Mot. 2 n.2.) Plaintiff does not 
otherwise address the futility findings by Judge Bloom. 
Plaintiff argues generally that Judge Bloom failed to 
assess his request for leave to amend the Complaint in 
light of the lower standard afforded to pro se plaintiffs 
and notes that courts are particularly inclined to grant a 
plaintiff leave to amend “where original pleadings have 
been drafted by [pro se] plaintiffs.” ( Id. ) 
  
In addition to arguing that no new facts justify the 
amendment, Defendants argue that Plaintiff’s proposed 
amendment to his section 1983 claim is futile because 
it is “no less preempted than the claim previously 
dismissed,” and “Plaintiff’s own authority recognizes that 
an airline is not a ‘state actor’ for purposes of a 
[ section] 1983 civil rights claim.” (Defs. Opp’n 2–3.) 
Defendants also argue that Plaintiff’s state law claims are 
all preempted and time-barred.7 
  
 
 

c. Plaintiff’s proposed amendment to the Complaint 
would be futile 

Having reviewed the PAC, the Court finds that Plaintiff’s 
proposed amendments to reallege the previously 
dismissed section 1983 claim and the common law 
tort claims for battery, intentional infliction of emotional 
distress, and false arrest, and to add a new claim for false 
imprisonment would be futile because (1) Plaintiff’s 

section 1983 claim and common law tort claims are 
preempted by the Montreal/Warsaw Conventions, (2) 
Plaintiff’s common law tort claims are time-barred in 
addition to being preempted, and (3) the ACAA does not 
provide a private cause of action for Plaintiff’s negligent 
training claim. 
  
[3] [4] [5] [6] Although the Court acknowledges that 
typically, “a pro se complaint should not be dismissed 

without the Court’s granting leave to amend at least once 
when a liberal reading of the complaint gives any 
indication that a valid *560 claim might be stated,” 

Grullon v. City of New Haven, 720 F.3d 133, 139 (2d 
Cir. 2013) (quoting Chavis v. Chappius, 618 F.3d 162, 
170 (2d Cir. 2010)), “[l]eave to amend may properly be 
denied if the amendment would be futile,”  id. at 140 
(citing Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 
227, 9 L.Ed.2d 222 (1962)). “Futility is a determination, 
as a matter of law, that proposed amendments would fail 
to cure prior deficiencies or to state a claim under Rule 
12(b)(6) of the Federal Rules of Civil Procedure.” Pyskaty 
v. Wide World of Cars, LLC, 856 F.3d 216, 224–25 (2d 
Cir. 2017) (citing Panther Partners Inc. v. Ikanos 
Commc’ns, Inc., 681 F.3d 114, 119 (2d Cir. 2012)); see 
also Chunn v. Amtrak, 916 F.3d 204, 208 (2d Cir. 2019) 
(“[An] [a]mendment is futile if it fails ‘to cure prior 
deficiencies.’ ” (citing Panther Partners Inc., 681 F.3d 
at 119)). “Thus, the standard for denying leave to amend 
based on futility is the same as the standard for granting a 
motion to dismiss.” IBEW Local Union No. 58 
Pension Tr. Fund & Annuity Fund v. Royal Bank of 
Scotland Grp., PLC, 783 F.3d 383, 386 (2d. Cir 2015). “If 
the problems with a claim are ‘substantive’ rather than the 
result of an ‘inadequately or inartfully pleaded’ 
complaint, an opportunity to replead would be ‘futile’ and 
‘should be denied.’ ” Jordan v. Chase Manhattan Bank, 
91 F. Supp. 3d 491, 510 (S.D.N.Y. 2005) (quoting 

Cuoco v. Moritsugu, 222 F.3d 99, 112 (2d Cir. 2000)). 
  
 
 

i. Plaintiff’s proposed section 1983 claim and 
common law tort claims are preempted by the 

Montreal/Warsaw Conventions 
[7] [8] [9]The Convention for the Unification of Certain 
Rules Relating to International Transportation by Air, 
Oct. 12, 1929 (“Warsaw Convention”) was “crafted 
during the Second International Conference on Private 
Aeronautical Law of 1929 in order to foster the growth of 
the nascent commercial airline industry.”8 King v. 
Am. Airlines, Inc., 284 F.3d 352, 356 (2d Cir. 2002). “The 
cardinal purpose of the Warsaw Convention ... is to 
achieve uniformity of rules governing claims arising from 
international air transportation.” El Al Israel Airlines, 
Ltd. v. Tsui Yuan Tseng, 525 U.S. 155, 169, 119 S.Ct. 
662, 142 L.Ed.2d 576 (1999) (internal quotation marks 
omitted). The Warsaw Convention “precludes a passenger 
from maintaining an action for personal injury damages 
under local law when her claim does not satisfy the 
conditions for liability under the [Warsaw] Convention.” 
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Tseng, 525 U.S. at 176, 119 S.Ct. 662 . The 
Convention’s preemptive effect on local law extends to all 
causes of action for injuries to persons or baggage 
suffered in the course of international airline 
transportation, regardless of whether a claim actually 
could be maintained under the provisions of the 
Convention.” King, 284 F.3d at 357 (citing  
Tseng, 525 U.S. at 174–76, 119 S.Ct. 662). 
  
[10] [11] [12] *561 “[T]he Montreal Convention is an entirely 
new treaty that unifies and replaces the system of liability 
that derives from the Warsaw Convention.” Ehrlich v. 
Am. Airlines, Inc., 360 F.3d 366, 371 n.4 (2d Cir. 2004). 
Like the Warsaw Convention, the Montreal Convention 
governs “all international carriage of persons, baggage or 
cargo performed by aircraft for reward.” Montreal 
Convention, Art. 1.1; see also id., Art. 29 (“In the carriage 
of passengers ... any action for damages, however 
founded, whether under this Convention or in contract or 
in tort or otherwise, can only be brought subject to the 
conditions and such limits of liability as are set out in this 
Convention.”). The Montreal Convention “still retains 
many of [the] original provisions and terms” of the 
Warsaw Convention, “and thus courts have continued to 
rely on cases interpreting equivalent provisions in the 
Warsaw Convention.” Hunter v. Deutsche Lufthansa 
AG, 863 F. Supp. 2d 190, 205 (E.D.N.Y. 2012). 
  
[13] [14]Both treaties have the same preemptive effect on 
personal injury actions under the local laws of signatory 
countries. See Paradis v. Ghana Airways Ltd., 348 F. 
Supp. 2d 106, 111 (S.D.N.Y. 2004) (“[T]he preemptive 
effect is identical regardless of whether the Montreal 
Convention or the Warsaw Convention ... applies; thus, 
the Court need not decide which Convention controls.”), 
aff’d, 194 F. App’x 5 (2d Cir. 2006). Under the scheme 
provided by the Montreal/Warsaw Conventions, 
passengers are “denied access to the profusion of 
remedies that may exist under the laws of a particular 
country, so that they must bring their claims under the 
terms of the Convention or not at all.” King, 284 
F.3d at 357; see also Kruger v. Virgin Atl. Airways, Ltd., 
976 F. Supp. 2d 290, 303 (E.D.N.Y. 2013) (“Because the 
Montreal Convention governs the instant case, and the 
Convention preempts state law claims, it is the only 
source of liability for [d]efendant.”), aff’d, 578 F. App’x 
51 (2d Cir. 2014); Vumbaca v. Terminal One Grp. 
Ass’n L.P., 859 F. Supp. 2d 343, 362–63 (E.D.N.Y. 2012) 
(“The remedy the Convention provides against 
international air carriers and their agents is exclusive.”); 
Montreal Convention Art. 29 (“In the carriage of 
passengers, baggage and cargo, any action for damages, 

however founded, whether under this Convention or in 
contract or in tort or otherwise, can only be brought 
subject to the conditions and such limits of liability as are 
set out in this Convention without prejudice to the 
question as to who are the persons who have the right to 
bring suit and what are their respective rights.” (emphasis 
added)). 
  
[15]In the PAC, Plaintiff seeks to assert claims under 

section 1983 and under state law for battery, 
intentional infliction of emotional distress, false arrest, 
and false imprisonment. (See PAC ¶¶ 106–55.) However, 
any such amendment would be futile as these claims are 
preempted by the Montreal/Warsaw Conventions. See 

Sanches-Naek v. TAP Portugal, Inc., 260 F. Supp. 3d 
185, 192 (D. Conn. 2017) (“The Second Circuit has held 
that federal civil rights and discrimination claims, such as 
those brought under Section 1981 or Section 1983, 
are precluded by the Montreal Convention if they arise 
from acts that fall under the Montreal Convention’s 
substantive scope.”); Glassman-Blanco v. Delta Airlines, 
Inc., No. 13-CV-4287, 2016 WL 1171611, at *2 
(E.D.N.Y. Mar. 25, 2016) (adopting report and 
recommendation regarding allegations that plaintiff was 
“falsely accused of smoking and threatened with arrest by 
two flight attendants” and finding “[t]he five common law 
tort claims and the claim alleging a civil rights violation 
pursuant to 42 U.S.C. § 1983 [were] each preempted 
by the Montreal Convention”); Kruger, 976 F. Supp. 2d at 
303 (finding all state law claims preempted *562 by the 
Montreal Convention including those for false arrest, 
intentional infliction of emotional distress, and false 
imprisonment where claims arose from an incident that 
occurred while plaintiff was traveling from India to 
Newark, New Jersey); Ginsberg v. Am. Airlines, No. 
09-CV-3226, 2010 WL 3958843, at *4 (S.D.N.Y. Sept. 
27, 2010) (finding the plaintiff’s claims for false arrest, 
intentional infliction of emotional distress, assault and 
battery based on a physical altercation with a flight 
attendant on board a flight from New York to Turks and 
Caicos were “preempted, and barred, by the Montreal 
Convention.”). 
  
[16] Plaintiff’s reliance on a Ninth Circuit case, Parver 
v. JetBlue Airlines Corporation, 649 F. App’x 539 (9th 
Cir. 2016), to support his assertion that although the 
“Federal Aviation Act (FAA) and related regulations ... 
mak[e] it illegal to interfere with flight crew ... they do 
not amount to ‘pervasive’ regulations of passenger 
management with respect to claimed intentional torts 
alleging injury from the misuse of authority,” (Pl. 
Renewed Mot. 2 n.2), is unpersuasive as  Parver  is 
distinguishable. There, the Ninth Circuit ruled on the 
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applicability of the FAA and related regulations (neither 
of which are at issue in this case) to Nevada state law tort 
claims brought for injuries incurred during a 
cross-country flight. See Parver, 649 F. App’x at 541. 
As discussed above, the law in the Second Circuit is clear 
that the Montreal/Warsaw Conventions govern 
international flights like the one at issue in this case. See 
Kruger, 976 F. Supp. 2d at 301 (“The Montreal 
Convention applies to personal injuries involving 
international flights. For the Montreal Convention to 
apply, an accident must take place on the airplane or in 
the course of embarking or disembarking.”) Accordingly, 
because the actions forming the basis of Plaintiff’s claims 
took place on the Flight from Mexico to Florida, 
Plaintiff’s claims are preempted by the Warsaw 
Convention. 
  
 
 

ii. Plaintiff cannot state a section 1983 claim 
Moreover, even if the Montreal/Warsaw Conventions do 
not preempt Plaintiff’s proposed section 1983 claim, 
the PAC nevertheless fails to state a section 1983 
claim because Plaintiff’s allegations do not satisfy the 
under-color-of-state-law element of a section 1983 
claim. 
  
[17] [18]“To state a claim under § 1983, a plaintiff must 
allege two elements: (1) the violation of a right secured by 
the Constitution and laws of the United States, and (2) the 
alleged deprivation was committed by a person acting 
under color of state law.” Williams v. Bronx Cty. Child 
Support Customer Serv. Unit, 741 F. App’x 854, 855 (2d 
Cir. 2018) (quoting Vega v. Hempstead Union Free 
Sch. Dist., 801 F.3d 72, 87–88 (2d Cir. 2015)). “[T]he 
under-color-of-state-law element of § 1983 excludes 
from its reach merely private conduct, no matter how 
discriminatory or wrongful.” Am. Mfrs. Mut. Ins. Co. 
v. Sullivan, 526 U.S. 40, 50, 119 S.Ct. 977, 143 L.Ed.2d 
130 (1999) (citation and internal quotation marks 
omitted); see also Azkour v. Bowery Residents ’  Comm., 
Inc., 646 F. App’x 40, 41 (2d Cir. 2016) (affirming 
dismissal of a section 1983 claim because the 
defendant was a private entity, not a state actor); Grogan 
v. Blooming Grove Volunteer Ambulance Corps., 768 
F.3d 259, 263–69 (2d Cir. 2014) (affirming dismissal of a 

section 1983 claim because the plaintiff failed to prove 
that the defendant’s actions were state actions); 

Fabrikant v. French, 691 F.3d 193, 206 (2d Cir. 2012) 
(“Because the United States Constitution regulates only 
the Government, not private parties, a litigant claiming 

that [her] constitutional rights have been violated must 
first establish that the challenged conduct constitutes state 
action.”); Pitchell v. Callan, 13 F.3d 545, 547 (2d Cir. 
1994) (finding that in order to maintain a  *563 
section 1983 action, a plaintiff must allege that the 
conduct complained of was “committed by a person 
acting under color of state law”); Sanches–Naek, 260 
F. Supp. 3d at 192 n.1 (“Even if the Montreal Convention 
did not preclude such claims, Section 1983 claims also 
cannot be brought against TAP because, as an airline, 
TAP is not a state actor.”). 
  
[19] [20]The conduct of a nominally private entity may be 
attributed to the state, satisfying the state action 
requirement, if: 

(1) the entity acts pursuant to the “coercive power” of 
the state or is “controlled” by the state (“the 
compulsion test”); (2) when the state provides 
“significant encouragement” to the entity, the entity is a 
“willful participant in joint activity with the [s]tate,” or 
the entity’s functions are “entwined” with state policies 
(“the joint action test” or “close nexus test”); or (3) 
when the entity “has been delegated a public function 
by the [s]tate,” (“the public function test”). 

Sybalski v. Indep. Grp. Home Living Program, Inc., 
546 F.3d 255, 257 (2d Cir. 2008) (alterations in original) 
(citing Brentwood Acad. v. Tenn. Secondary Sch. 
Athletic Ass’n, 531 U.S. 288, 296, 121 S.Ct. 924, 148 
L.Ed.2d 807 (2001)); see also Amid v. Chase, 720 F. 
App’x 6, 11 (2d Cir. 2017) (noting the “compulsion test,” 
“close nexus test,” and “public function test” as the “three 
ways” a plaintiff can demonstrate that a private entity 
acted under color of state law); Sykes v. Bank of Am., 723 
F.3d 399, 406 (2d Cir. 2013) (“The question is whether 
the private actor’s conduct has sufficiently received the 
imprimatur of the State so as to render it an action of the 
State for purposes of § 1983.” (citation and internal 
quotation marks omitted)). Each of the three avenues 
requires a fact-specific inquiry into the challenged 
conduct, and in order to find state action, a court must 
determine that the specific actions of which a plaintiff 
complains can be fairly deemed to be that of the state. See 
Amid, 720 F. App’x at 11 (dismissing plaintiff’s 

section 1983 claim against a private hospital for 
plaintiff’s involuntary commitment to the hospital under 
the compulsion test); Grogan, 768 F.3d at 265 (citing 

Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 159, 98 
S.Ct. 1729, 56 L.Ed.2d 185 (1978)) (examining public 
function test and noting that the function performed by 
the private entity must have historically been “an 
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exclusive prerogative” of the state); Betts v. Shearman, 
751 F.3d 78, 85–86 (2d Cir. 2014) (applying joint action 
test and dismissing plaintiff’s section 1983 claim that 
“the arresting officers shared a common goal of violating 
[the plaintiff’s] rights” because it “boil[ed] down to the 
fact that he was arrested upon the false accusation of 
assault made against him by a private citizen to the 
police”); Cooper v. U.S. Postal Serv., 577 F.3d 479, 
491–92 (2d Cir. 2009) (examining joint action test and 
noting that state action cannot be premised solely on 
subjection to state regulation, funding, licensing or even 
state creation); Lynch v. Southampton Animal Shelter 
Found. Inc., 971 F. Supp. 2d 340, 349–50 (E.D.N.Y. 
2013) (examining compulsion test). 
  
[21] Plaintiff has not alleged any facts from which the 
Court could infer that Defendants are state actors under 
any of these tests, and Blythe v. Southwest Airlines Co., 
383 F. App’x 766 (10th Cir. 2010), cited by Plaintiff, (Pl. 
Renewed Mot. 2 n.1), supports the conclusion that 
Defendants are not state actors. In  Blythe , the Tenth 
Circuit affirmed the district court’s decision denying the 
plaintiff’s motion for leave to amend the complaint and 
granting the defendant’s motion to dismiss on the ground 
that the plaintiff had not “alleged any facts to show a 
violation of her federal constitutional or statutory rights” 
because it was “clear that Southwest Airlines and *564 its 
stewardess are private, not state, actors.”  Id. at 769. 
  
 
 

iii. Plaintiff’s proposed common law tort claims are 
time-barred 

In addition, even if Plaintiff’s proposed common law tort 
claims for battery, intentional infliction of emotional 
distress, false arrest, and false imprisonment are not 
preempted by the Montreal/Warsaw Conventions, any 
amendment would nevertheless be futile because the 
claims are time-barred. 
  
 
 

1. Choice of law 
Because Plaintiff alleges that the injuries giving rise to his 
common law tort claims occurred outside of New York 
state, the Court must determine whether to apply New 
York law.9 
  
[22] [23] [24] [25]“A federal court sitting in diversity or 
adjudicating state law claims that are pendent to a federal 
claim must apply the choice of law rules of the forum 
state.” Rogers v. Grimaldi, 875 F.2d 994, 1002 (2d 
Cir. 1989) (first citing Klaxon Co. v. Stentor Elec. 
Mfg. Co., 313 U.S. 487, 496, 61 S.Ct. 1020, 85 L.Ed. 

1477 (1941); and then citing Colgate Palmolive Co. v. 
S/S Dart Can., 724 F.2d 313, 316 (2d Cir. 1983)); see also 
Access 4 All Inc. v. Trump Int’l Hotel & Tower Condo., 
No. 04-CV-7497, 2007 WL 633951, at *3 (S.D.N.Y. Feb. 
26, 2007) (collecting cases); Manning Int’l Inc. v. Home 
Shopping Network, Inc., 152 F. Supp. 2d 432, 436 n.3 
(S.D.N.Y. 2001) (“In a federal action where a federal 
court is exercising supplemental jurisdiction over state 
claims, the federal court applies the choice-of-law rules of 
the forum state.” (citing Rogers, 875 F.2d at 1002). 
“New York courts confronted with a choice of law issue 
in torts conduct an ‘interest analysis,’ assessing which of 
the competing jurisdictions has the greatest interest in 
seeing its law applied to the matter at issue.” Stichting 
Ter Behartiging Van de Belangen Van 
Oudaandeelhouders In Het Kapitaal Van Saybolt Int’l 
B.V. v. Schreiber, 407 F.3d 34, 50 (2d Cir. 2005) (quoting 

Padula v. Lilarn Props. Corp., 84 N.Y.2d 519, 521, 
620 N.Y.S.2d 310, 644 N.E.2d 1001 (1994)). The Second 
Circuit has held that pursuant to New York’s “borrowing 
statute,” section 202 of the New York Civil Practice Law 
(“CPLR § 202”), the “interest analysis does not apply to 
statutes of limitations.” Dagliano v. Eli Lilly, Pharm. 
Drug Co., 538 F. App’x 110, 111 (2d. Cir. 2013); cf. Thea 
v. Kleinhandler, 807 F.3d 492, 497 (2d Cir. 2015) 
(“Under New York law, we apply the rules of decision 
that are considered ‘substantive,’ including statutes of 
limitation.” (citing Erie R. Co. v. Tompkins, 304 U.S. 
64, 78, 58 S.Ct. 817, 82 L.Ed. 1188 (1938)). CPLR § 202 
“provides that for causes accruing in another state, 
non-resident plaintiffs will be barred from instituting suit 
if they are barred by the statute of limitations of either 
jurisdiction.”10 Braniff Airways, Inc. v. Curtiss-Wright 
Corp., 424 F.2d 427, 428 (2d Cir. 1970); see also *565 
2002 Lawrence R. Buchalter Alaska Tr. v. Philadelphia 
Fin. Life  Assurance Co., 717 F. App’x 35, 37 & n.1 (2d 
Cir. 2017) (“New York’s ‘borrowing statute,’ C.P.L.R. § 
202, dictates that ‘when a nonresident plaintiff sues upon 
a cause of action that arose outside of New York, the 
court must apply the shorter limitations period ... of 
either: (1) New York; or (2) the state where the cause of 
action accrued.’ ” (citing Stuart v. Am. Cyanamid Co., 
158 F.3d 622, 627 (2d Cir. 1998). “New York residents, 
however, will be affected only by the New York 
limitations period,”  id., and “the borrowing statute 
has no relevance,” Baker v. Porex Corp., No. 
16-CV-3422, 2018 WL 1440311, at * 4 (E.D.N.Y. Mar. 
22, 2018) (first quoting Landow v. Wachovia Sec., 
LLC, 966 F. Supp. 2d 106, 120 (E.D.N.Y. 2013); and then 
quoting Braniff Airways, Inc., 424 F.2d at 428); McCarthy 
v. Bristol Labs., 86 A.D.2d 279, 449 N.Y.S.2d 280, 283 
(2nd Dep’t 1982) (“The timeliness of an action brought in 
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New York by a resident of the State upon a cause of 
action which accrued elsewhere is governed by applicable 
New York Statute of Limitations and the New York 
‘borrowing statute’ is inapplicable.”). 
  
[26] Because Plaintiff is a resident of New York, his claims 
are governed by New York law and the Court must apply 
New York’s statute of limitations. See Baker, 2018 WL 
1440311, at *5 (finding plaintiff’s claims governed by 
New York’s statute of limitations because plaintiff was 
“and ha[d] been domiciled in New York” for 
approximately ten years before commencing the action); 
Crist v. Adduci, No. 87-CV-5714, 1988 WL 48681, at *2 
(S.D.N.Y. May 10, 1988) (“[A]s the plaintiff is a resident 
of New York, New York’s statute of limitations for 
negligence must be applied.” (citing In re Agent 
Orange Prod. Liab. Litig., 597 F. Supp. 740, 801 
(E.D.N.Y. 1984)); see also Braniff Airways, Inc., 424 
F.2d at 428–30 (applying New York’s statute of 
limitations because plaintiffs were New York residents 
and finding plaintiffs’ claims related to a plane crash that 
occurred in Florida were time-barred). 
  
 
 

2. Statute of limitations 
Under New York law, a one-year statute of limitations 
applies to each of the common law tort claims alleged in 
the PAC — battery, intentional infliction of emotional 
distress, false arrest, and false imprisonment. See N.Y. 
C.P.L.R. § 215 (“The following actions shall be 
commenced within one year ... an action to recover 
damages for assault, battery, [and] false imprisonment.”); 
see also Allen v. Antal, 665 F. App’x 9, 13 (2d Cir. 2016) 
(finding “state-law claims for false arrest, false 
imprisonment, and assault and battery” were all “barred 
by the applicable one-year statute of limitations” pursuant 
to N.Y. C.P.L.R. § 215(3)); Mejia v. Davis, No. 
16-CV-9706, 2018 WL 333829, at *7 (S.D.N.Y. Jan. 8, 
2018) (“Under New York law, the statute of limitations 
for intentional torts, including false arrest ... is one year.” 
(citing N.Y. C.P.L.R. § 215(3)); TADCO Const. 
Corp. v. Dormitory Auth. of State of N.Y., 700 F. Supp. 2d 
253, 273 (E.D.N.Y. 2010) (“New York’s one-year statute 
of limitations does indeed govern claims for false arrest, 
malicious prosecution and abuse of process.” (citing 

N.Y. C.P.L.R. § 215(3)); N.Y. C.P.L.R. § 215 
Commentary (“A cause of action for the intentional 
infliction of emotional distress is governed by the 
one-year period of limitations in CPLR 215(3).” 
(citations omitted)). 
  
[27]Plaintiff’s proposed claim for battery accrued on March 

22, 2016, the date Plaintiff alleges JetBlue employees 
physically restrained and attacked him during the Flight. 
See Allen, 665 F. App’x at 13 (finding plaintiff’s state law 
claims for assault and battery accrued and the one-year 
statute of limitations began to run on date of the alleged 
illegal search, arrest, and seizure). 
  
[28] *566 As to the accrual date for Plaintiff’s intentional 
infliction of emotional distress claim, although courts in 
the Second Circuit differ as to when such claims accrue 
— either at the time of the activity causing the distress or 
at the time of the last “actionable act,” Plaintiff’s claim is 
time-barred using either accrual date. At the earliest, 
Plaintiff’s claim accrued on March 22, 2016, the date of 
the alleged aggressive contact by Defendants and the 
onset of Plaintiff’s alleged emotional injuries, see 
Mercano v. City of New York, No. 15-CV-3544, 2017 WL 
1969676, at *4 (S.D.N.Y. May 12, 2017) (“[Intentional 
infliction of emotional distress] claims, based on harm 
allegedly stemming from an assault, accrue on the date of 
the alleged assault.”), or at the latest, when Plaintiff was 
released from custody in February of 2017,11 see Bagget t  
v. Town of Lloyd, No. 10-CV-0977, 2011 WL 4565865, at 
*5 (N.D.N.Y. Sept. 29, 2011) (noting “[a]t the latest, ... 
even under a theory of a continuing tort, the date of 
accrual for [plaintiff’s intentional infliction of emotional 
distress] claim would have been ..., when [p]laintiff was 
released from prison” and finding plaintiff’s claim 
time-barred because he “did not file his Complaint until 
over a year after that date”), both of which occurred more 
than a year prior to Plaintiff commencing this action. 
  
[29] Plaintiff’s proposed state law claims of false arrest and 
false imprisonment accrued on February 17, 2017, the 
date of Plaintiff’s release from custody following his 
criminal trial in Florida. See Allen, 665 F. App’x at 13 
(finding plaintiff’s state law “false arrest and false 
imprisonment claims accrued when he was released from 
prison” and that the claims were “barred by the applicable 
one-year statute of limitations” under N.Y. C.P.L.R. § 
215(3)); Mejia, 2018 WL 333829, at *7 (“In New York, a 
state claim for false arrest accrues when a plaintiff is 
released from custody.”); Fahlund v. Nassau Cty., 265 F. 
Supp. 3d 247, 255–56 (E.D.N.Y. 2017) (“ N.Y. 
C.P.L.R. 215 states that the statute of limitations is one 
year for state law claims for false imprisonment, 
intentional infliction of emotional distress, and malicious 
prosecution.”); Molyneaux v. Nassau Cty., 16 N.Y.2d 663, 
261 N.Y.S.2d 294, 209 N.E.2d 286, 286 (1965) (affirming 
appellate division’s holding that plaintiff’s claims for 
false arrest and false imprisonment accrued when 
“plaintiff, on arraignment, on formal complaint, was held 
for trial on his own recognizance”). 
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Because Plaintiff did not commence this action until 
March 13, 2018, almost two years after the date of the 
Flight and more than a year after his release from custody, 
Plaintiff’s proposed claims for battery, intentional 
infliction of emotional distress, *567 and false 
arrest/imprisonment are time-barred and amendment is 
therefore futile as to these claims.12 See Kleeberg v. Eber, 
331 F.R.D. 302, 314 (S.D.N.Y. 2019) (“Courts will find 
‘good reason’ to deny a request for leave to amend 
pursuant to Rule 15 where the proposed amendment is 
futile because, for example, it fails to state a viable legal 
claim or is time-barred.”); see also Jordan, 91 F. Supp. 3d 
at 510 (finding that granting pro se plaintiff’s proposed 
amendment would be futile where the governing statute 
lacked a private cause of action for plaintiff’s claims and 
other claims were time-barred). 
  
 
 

iv. The ACAA does not provide a private cause of 
action for Plaintiff’s proposed negligent training claim 
Plaintiff seeks to assert a negligent training claim 
pursuant to the Department of Transportation’s rule 
defining the rights of passengers and the obligations of 
airlines under the ACAA, (PAC ¶¶ 125–26 (citing 
Nondiscrimination and Access to Services and 
Information, 14 C.F.R. §§ 382.141(a)(1) and (a)(2))), but 
any such claim would be futile because the ACAA does 
not provide for a private cause of action. 
  
The ACAA “prohibits both U.S. and foreign carriers from 
discriminating against passengers on the basis of 
disability.” 14 C.F.R. § 382.1. On April 27, 2018, the 
Court dismissed Plaintiff’s negligent training claim 
“pursuant to Lopez v. Jet Blue Airways, 662 F.3d 593, 599 
(2d Cir. 2011), which held that there are no private causes 
of action under the [ACAA].” (Min. Order dated Apr. 27, 
2018.) 
  
[30] [31] In support of his proposed amendment to add this 
claim, Plaintiff asserts that the PAC “clarifies and 
organizes the factual allegations and claims first asserted 
in the original complaint[,] now with the benefit of 
discovery,” but does not otherwise provide any further 
explanation as to the plausibility of the negligent training 
claim in light of the Second Circuit’s decision in  Lopez.  
(Pl. Renewed Mot. 3.) Plaintiff provides no contrary case 
law and the Court is not aware of any. Accordingly, 
because there is no private cause of action under the 
ACAA, any amendment to add a claim under the ACAA 
for negligent training would be futile. See Segalman v. 
Southwest Airlines Co., 895 F.3d 1219, 1229 (9th Cir. 
2018) (“[T]he ACAA’s legislative history is insufficient 
to overcome the strong suggestion that the statute’s 

remedial scheme forecloses an implied private cause of 
action.”); Stokes v. Southwest Airlines, 887 F.3d 199, 202 
(5th Cir. 2018) (“[A]lthough the ACAA prohibits airlines 
from discriminating on the basis of disability, it ‘does not 
expressly provide a right to sue the air carrier.’ ” (citing 
Lopez, 662 F.3d at 597)); Doe v. U.S. Sec. of Transp., No. 
17-CV-7868, 2018 WL 6411277, at *13 (S.D.N.Y. Dec. 
4, 2018) (“As the Federal [d]efendants point out, and 
[p]laintiffs do not refute, the ACAA does not create a 
private right of action.” (citing *568 Lopez, 662 F.3d at 
597)); Morgan v. Virgin Atlantic Airways, No. 
14-CV-819, 2015 WL 7283182, at *3 (N.D.N.Y. Nov. 17, 
2015) (“The ACAA does not explicitly provide for a 
private right of action, and the Second Circuit has 
declined to imply one.”); see also Jordan, 91 F. Supp. 3d 
at 510 (finding proposed amendment would be futile 
where “better pleading [would] not cure the defect” and 
the governing statute lacked a private cause of action for 
some of plaintiff’s claims). 
  
Having liberally construed the claims Plaintiff seeks to 
assert in the PAC, the Court finds that the proposed 
amendment is futile because the PAC fails to plausibly 
state any claim that would survive a motion pursuant to 
Rule 12(b)(6) of the Federal Rules of Civil Procedure.13 
Accordingly, the Court denies Plaintiff’s motion to amend 
the Complaint. 
  
 
 

III. Conclusion 
For the foregoing reasons, the Court denies Plaintiff’s 
motion to amend the Complaint. 
  
SO ORDERED: 
  
 
 
 
 

REPORT & RECOMMENDATION 

BLOOM, United States Magistrate Judge: 

Plaintiff, Moshe Berlin, seeks leave to amend his 
complaint to revive claims that were previously 
dismissed. See ECF Nos. 56, 63; 4/27/2018 Electronic 
Order. Defendants oppose plaintiff’s proposed 
amendment. ECF Nos. 58, 64. The Honorable Margo K. 
Brodie referred plaintiff’s request for a pre-motion 
conference and any resulting motion for a Report and 
Recommendation to me. 5/14/2019 Electronic Order. 
Pursuant to 28 U.S.C. § 636(b), it is respectfully 
recommended that plaintiff’s pre-motion request and 
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plaintiff’s request for leave to amend should be denied for 
the reasons set forth below. 
  
 
 

BACKGROUND 
[32] [33] [34]Plaintiff originally commenced this action pro se 
on March 13, 2018, against JetBlue Airways Corporation 
(“JetBlue”), and flight attendants Mary Daly, Philemon 
Eubanks, and Kevin Flanagan, as well as “JOHN/JANE 
DOES.” Complaint (“Compl.”), ECF No. 1. Plaintiff 
alleged various federal and state law claims in connection 
with an incident that occurred aboard a JetBlue flight 
from Mexico City to Orlando, Florida, on March 22, 
2016. Compl. ¶¶ 26-27. The gravamen of plaintiff’s 
original pro se complaint is that plaintiff was dehydrated 
during the flight, he requested ice by asking for “Ices,” 
and that JetBlue flight attendants falsely accused plaintiff 
of saying “ISIS” and assaulted him. After the flight 
landed in Orlando, plaintiff was arrested; plaintiff was 
then indicted in the Middle District of Florida for 
interfering with a flight crew member under 49 U.S.C. § 
46504. See Compl. ¶¶ 157, 177 (citing “Criminal Case 
6:16-cr-67-Orl-18GJK”).1 Further, plaintiff *569 alleges 
that he was discriminated against based on his disability,2 
national origin,3 and “English Language Imperfection.”4 
Compl. ¶ 6. 
  
Most of plaintiff’s claims in his original complaint were 
dismissed by Judge Brodie at a pre-motion conference on 
April 27, 2018. See 4/27/2018 Electronic Order. 
Defendants’ counsel appeared, but plaintiff failed to 
appear despite being informed about the conference. 
4/27/2018 Electronic Order. At the conference, Judge 
Brodie dismissed plaintiff’s first (negligent training), third 
(assault and battery), fourth (excessive force), fifth ( § 
1983), sixth (disability discrimination), seventh 
(intentional infliction of emotional distress), eighth (abuse 
of process), ninth (malicious prosecution), and tenth (false 
arrest) causes of action.  Id.  Liberally construing the pro 
se complaint, the Court did not dismiss plaintiff’s second, 
eleventh, and twelfth causes of action, thus allowing the 
case to proceed on the claim of a bodily injury under the 
Montreal/Warsaw Conventions. See  Id.  (“The Court 
understood ... that plaintiff’s eleventh (psychological 
injuries) and twelfth (vicarious liability) causes of action 
to be relating to damages rather than being independent 
causes of action.”). 
  
Shortly after Judge Brodie issued her decision, on April 
30, 2018, attorney Chauncey D. Henry filed a notice of 
appearance on plaintiff’s behalf. ECF No. 18. On June 12, 
2018, I held an initial conference and issued a scheduling 
order, setting deadlines for, inter alia, any amendment of 

the pleadings and the completion of fact discovery. 
6/12/2018 Electronic Order. The parties were ordered to 
file any request to amend the pleadings or to join other 
parties by June 26, 2018.  Id.  (citing Fed. R. Civ. P. 
16(b)(3)(A)). No request to amend nor for an extension of 
time was filed by that date. The parties were then granted 
multiple extensions and stays of the original October 22, 
2018, fact discovery deadline. See Electronic Orders 
dated 10/16/2018, 11/13/2018, 12/11/2018, 3/7/2019, 
4/2/2019. Ultimately, the Court ordered that discovery 
shall be bifurcated in this action, 3/7/2019 Electronic 
Order, and the parties were ordered to complete fact 
discovery by May 1, 2019, 4/2/2019 Electronic Order. 
  
After the close of fact discovery, on May 7, 2019, 
plaintiff filed a request for a pre-motion conference in 
anticipation of moving to amend the complaint, ECF No. 
56, which defendants opposed, ECF No. 58. As plaintiff 
had not submitted a proposed amended complaint, I 
denied the pre-motion conference request without 
prejudice and directed plaintiff to file any renewed 
request, with a proposed amended complaint attached, by 
May 31, 2019. 5/15/2019 Electronic Order. On May 31, 
2019, plaintiff filed a renewed motion and attached the 
Proposed Amended Complaint. Proposed Amended 
Complaint (“PAC”), ECF No. 63-1. In light of plaintiff’s 
renewed motion, defendants requested an extension *570 
of the summary judgment pre-motion conference 
deadline, which was granted. 6/3/2019 Electronic Order. 
  
Plaintiff’s PAC is brought against JetBlue Airways 
Corporation, Mary Daly, Kevin Flanagan, and Philemon 
Eubanks, and does not add any new parties. See PAC ¶¶ 
4-11. However, plaintiff’s PAC seeks to revive causes of 
action that were all previously dismissed by Judge 
Brodie.5 In addition to providing additional facts 
concerning the surviving Montreal/Warsaw Conventions 
bodily injury claim, plaintiff seeks to resurrect the 
following causes of action that were already dismissed: 1) 

42 U.S.C. § 1983 (Count I), PAC ¶¶ 106-120; 2) 
negligent training in violation of 14 C.F.R. § 382.141 
(Count III), PAC ¶¶ 125-134; 3) battery (Count IV), PAC 
¶¶ 135-140; 4) intentional infliction of emotional distress 
(Count V), PAC ¶¶ 141-145; and 5) false imprisonment 
(Count VI), PAC ¶¶ 146-149, and false arrest (Count 
VII), PAC ¶¶ 150-155. 
  
In his first pre-motion conference request, plaintiff asserts 
that the proposed amended complaint “clarifies and 
organizes the factual allegations and claims asserted in the 
original complaint,” provides “additional context” 
obtained through discovery, and “will add further clarity 
of the events that transpired on the day in question.” ECF 
No. 56 at 3. Plaintiff’s counsel acknowledges that 
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“[p]laintiff moves to amend his Complaint six (6) days 
after the close of fact discovery and approximately one 
year and two months after commencement of this action.” 
ECF No. 56 at 3. In his second pre-motion conference 
request, plaintiff explains that “[b]ased upon the record as 
further established during discovery, Plaintiff seeks leave 
to file an Amended Complaint that asserts causes of 
action under federal law, namely under 42 U.S.C. 
Section 1983 for Defendants[’] activation of State process 
by the conduct of its flight attendants, and related causes 
of action under State law that Plaintiff contends are not 
preempted, and to the extent time barred equitable [sic] 
tolled.” ECF No. 63 at 2. Further, plaintiff argues that the 
PAC also “clarifies the scope and extent of Plaintiffs [sic] 
personal injuries and the unusual, unexpected and 
unknown medical event or emergency that set in motion 
the adverse events that followed.” ECF No. 63 at 3. 
Defendants argue that allowing plaintiff to amend would 
be futile and unduly prejudicial to defendants. ECF Nos. 
58, 64. Further, defendants argue that no new facts justify 
the Court revisiting its earlier rulings and disturbing the 
law of the case in this action. See ECF No. 64 at 2. 
  
Based on the Court’s careful review of the Proposed 
Amended Complaint, ECF No. 63-1, the record in this 
action, and the parties’ submissions regarding plaintiff’s 
request, ECF Nos. 56, 58, 63, 64, I respectfully 
recommend that the Court should deny plaintiff’s 
pre-motion conference request as unnecessary. Moreover, 
the Court should deny plaintiff’s request for leave to 
amend for the following reasons. 
  
 
 

STANDARD 
[35]“Where...a scheduling order governs amendments to 
the complaint, and a plaintiff wishes to amend after the 
scheduling deadline has passed, the plaintiff *571 must 
satisfy both [Federal Rules of Civil Procedure] 15 and 16 
to be permitted to amend.” Pasternack v. Shrader, 863 
F.3d 162, 174 n.10 (2d Cir. 2017) (citations and internal 
quotation marks omitted). See also Grochowski v. 
Phoenix Const., 318 F.3d 80, 86 (2d Cir. 2003) (“Where a 
scheduling order has been entered, the lenient standard 
under Rule 15(a) ... must be balanced against the 
requirement under Rule 16(b) that the Court’s scheduling 
order shall not be modified except upon a showing of 
good cause.”) (internal quotation marks omitted). Here, 
after plaintiff had retained counsel, the Court set a 
deadline of June 26, 2018, for filing any request to amend 
the pleadings. 6/12/2018 Electronic Order. As the Court’s 
scheduling order governs amendments to the complaint 
and the June 26, 2018, deadline passed long ago, plaintiff 
must satisfy both Rule 15 and Rule 16. 

  
[36] [37] [38] [39]Under Rule 16, a plaintiff must show good 
cause to modify the amendment deadline. BPP 
Illinois, LLC v. Royal Bank of Scotland Grp. PLC, 859 
F.3d 188, 195 (2d Cir. 2017). A good cause finding 
“depends on the diligence of the moving party.” 

Kassner v. 2nd Ave. Delicatessen Inc., 496 F.3d 229, 
243 (2d Cir. 2007) (quoting Parker v. Columbia 
Pictures Indus., 204 F.3d 326, 340 (2d Cir. 2000)). While 
“the primary consideration is whether the moving party 
can demonstrate diligence,” the district court may also 
“consider other relevant factors including, in particular, 
whether allowing the amendment of the pleading at this 
stage of the litigation will prejudice defendants.” 

Kassner, 496 F.3d at 244. Rule 16 “is designed to offer 
a measure of certainty in pretrial proceedings” and to 
“assur[e] that at some point both the parties and the 
pleadings will be fixed ...” Kassner, 496 F.3d at 243 
(quoting Parker, 204 F.3d at 339–40 and Rule 16 
advisory committee notes). “[A] district court has broad 
discretion to decide whether to grant leave to amend,”  
Emengo v. Stark, 774 Fed.Appx. 26, 2 8-29 (2d Cir. 
2019) (summary order) (quoting In re Tamoxifen 
Citrate Antitrust Litig., 429 F.3d 370, 404 (2d Cir. 2005), 
superseded on other grounds), including “discretion to 
ensure that limits on time to amend pleadings do not 
result in prejudice or hardship to either side,” Kassner, 
496 F.3d at 244. 
  
[40] [41]Under Rule 15(a)(2), the Court should “freely give” 
leave to amend “when justice so requires.” Fed. R. Civ. P. 
15(a)(2). Applying Rule 15, “[t]he rule in this Circuit has 
been to allow a party to amend its pleadings in the 
absence of a showing by the nonmovant of prejudice or 
bad faith. A litigant may be prejudiced within the 
meaning of the rule if the new claim would: (i) require the 
opponent to expend significant additional resources to 
conduct discovery and prepare for trial; (ii) significantly 
delay the resolution of the dispute; or (iii) prevent the 
plaintiff from bringing a timely action in another 
jurisdiction.” Pasternack, 863 F.3d at 174 (internal 
quotations marks and citations omitted). Leave to amend 
may also be denied based on the futility of the proposed 
amendment. Chunn v. Amtrak, 916 F.3d 204, 208 (2d Cir. 
2019) (citation omitted). 
  
 
 

DISCUSSION 
 

I. Plaintiff has not shown good cause to modify the 
amendment deadline. 
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Plaintiff has not established good cause to modify the 
deadline to amend because he has not shown the requisite 
diligence and granting plaintiff leave to file the PAC 
would unduly prejudice defendants. 
  
 
 

A. Plaintiff failed to demonstrate diligence. 
Judge Brodie dismissed plaintiff’s claims for assault and 
battery, intentional infliction of emotional distress 
(“IIED”), and false arrest because they are preempted 
*572 by the Montreal/Warsaw Conventions and, even if 
they were not preempted, because they are also 
time-barred. 4/27/2018 Electronic Order. Plaintiff argues 
that his state law claims in the PAC “are not preempted, 
and to the extent time barred equitable [sic] tolled.” ECF 
No. 63 at 2. The PAC alleges that plaintiff’s criminal case 
“ended in or about May 10, 2017 upon the return of 
Passports that had been surrendered at the outset of the 
criminal prosecution,” and that this period of time tolled 
the statute of limitations to the extent “any of the claims 
are time-barred based on the duration of time and not the 
overlapping criminal prosecution Plaintiff contends were 
brought about by false or misleading means.” PAC ¶¶ 
104-05. 
  
“A party has not acted diligently where the proposed 
amendment to the pleading is based on information ‘that 
the party knew, or should have known,’ in advance of the 
deadline sought to be extended.” Charter Commc’ns, Inc. 
v. Local Union No. 3, Int’l Bhd. of Elec. Workers, 
AFL-CIO, 338 F. Supp. 3d 242, 254 (S.D.N.Y. 2018) 
(citations omitted). See also Parker, 204 F.3d at 341 
(“refusing to find good cause where ‘the information 
supporting the proposed amendment to the complaint was 
available to [the moving party] even before she filed suit’ 
”) (quoting Sosa v. Airprint Sys., Inc., 133 F.3d 1417, 
1419 (11th Cir. 1998)). Here, the allegations that 
purportedly support plaintiff’s equitable tolling argument 
were available to plaintiff before he filed suit and were 
clearly available to plaintiff’s counsel before the 
amendment deadline.6 Accordingly, plaintiff does not 
demonstrate diligence by making an equitable tolling 
argument in 2019 based on factual allegations that 
plaintiff and his counsel knew or should have known in 
2018. 
  
Judge Brodie dismissed plaintiff’s § 1983 claim as 
preempted by the Montreal/Warsaw Conventions. 
4/27/2018 Electronic Order. Plaintiff argues that the § 
1983 claim, “for Defendants[’] activation of State process 
by the conduct of its flight attendants,” is not preempted. 
ECF No. 63 at 2. Plaintiff’s proposed claim is premised 

on the theory that defendant Flanagan’s false written 
statements and testimony to law enforcement regarding 
the March 22, 2016, incident caused plaintiff’s arrest and 
prosecution. See PAC ¶¶ 106-120. Defendant Flanagan’s 
answer to plaintiff’s original complaint “[a]dmits that the 
Cabin Crew and Flight Crew took appropriate steps to 
notify law enforcement authorities in Orlando, Florida of 
the disturbance cause[d] by Plaintiff aboard the Flight[.]” 
Flanagan Answer ¶ 53, ECF No. 27. Plaintiff therefore 
knew or should have known about defendant Flanagan’s 
written and oral statements to law enforcement early on in 
the litigation, for example, through written discovery. 
Yet, plaintiff offers no explanation for why he waited 
until long after taking defendant Flanagan’s deposition in 
January 2019 to seek leave to amend. Cf. Gullo v. City 
of New York, 540 F. App’x 45, 47 (2d Cir. 2013) 
(summary order) (distinguishing cases where settlement 
negotiations or inability to contact client deferred 
plaintiff’s ability to discover facts supporting an 
amendment). See also Werking v. Andrews, 526 F. 
App’x 94, 96 (2d Cir. 2013) (summary order) (noting that, 
despite having notice of the relevant facts upon taking 
depositions, plaintiff “inexplicably failed to file his 
motion to amend for another two months.”); Ahmed v. 
Astoria Bank, No. 14-CV-4595, 2015 WL 4394072, at *3 
(E.D.N.Y. July 16, 2015) (“[G]ood cause and diligence 
under Rule 16 do not turn on when a plaintiff first 
becomes *573 motivated to amend and/or add a party, but 
rather when that plaintiff learns of facts that form the 
basis for her new claims.”) (emphasis in original). In sum, 
plaintiff simply fails to demonstrate diligence in pursuing 
a § 1983 claim. 
  
Judge Brodie dismissed plaintiff’s negligent training 
claim pursuant to Lopez v. Jet Blue Airways, 662 F.3d 
593, 599 (2d Cir. 2011). 4/27/2018 Electronic Order. 
When pleading the negligent training claim in the PAC, 
plaintiff cites to the same regulation cited in plaintiff’s 
original complaint. Compare PAC ¶¶ 125-26 (citing 14 
C.F.R. §§ 382.141(a)(1), 382.141(a)(2)) with Compl. ¶¶ 
67-73 (citing 14 C.F.R. § 382.141(a)). The purpose of 
Part 382 of the regulation is to carry out the Air Carrier 
Access Act of 1986, as amended (“ACAA”). 14 C.F.R. § 
382.1. In  Lopez v. Jet Blue Airways , the Circuit held 
that the ACAA does not provide a private right of action 
to enforce the ACAA and its implementing regulations in 
federal district courts. See 662 F.3d 593 (2d Cir. 2011). 
Accordingly, Judge Brodie originally dismissed plaintiff’s 
negligent training claim pursuant to  Lopez , explaining 
that “there are no private causes of action under the Air 
Carrier Access Act of 1986.” 4/27/2018 Electronic Order. 
This is an issue of law, not of fact, which plaintiff does 
not address at all. See ECF Nos. 63, 56. To the extent that 
plaintiff contends that Judge Brodie’s prior decision was 
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based on an error of law, this should have been raised 
long ago.7 
  
 
 

B. Amendment would prejudice defendants. 
Defendants assert that Judge Brodie’s April 2018 order 
dismissing all but one of plaintiff’s causes of action “set 
the course of discovery” in this case, and that defendants 
tailored their discovery requests to the issue of whether 
plaintiff can meet the definition of an accident within the 
meaning of the Montreal/Warsaw Conventions. ECF No. 
58. at ¶¶ 6-7. Courts have denied leave to amend under 
Rule 16 where amendment would substantially change the 
legal theories at issue and require re-opening fact 
discovery. See, e.g., Presbyterian Church Of Sudan v. 
Talisman Energy, Inc., 582 F.3d 244, 266-67 (2d Cir. 
2009) (affirming denial where motion to amend filed on 
eve of summary judgment after discovery had concluded 
and proposed complaint “dramatically alter[ed] the 
plaintiffs’ theories of liability and the focus of the entire 
case”); Werking, 526 F. App’x at 96 (finding 
prejudice where changes to the pleading “would have 
required substantial additional discovery after the parties 
had just completed the discovery process.”) (emphasis in 
original). Here, just re-introducing the § 1983 claim 
would significantly change the theory of the case and 
require re-opening of fact discovery. 
  
In addition, discovery would be further complicated by 
special security measures that apply to this action and 
which would significantly delay the resolution of the 
dispute.8 Since at least June 26, 2018, *574 plaintiff has 
been on notice that the allegations in this case implicate 
Sensitive Security Information (“SSI”) that is regulated 
by the Transportation Security Administration (TSA). See 
ECF No. 29 (citing 49 U.S.C. § 114(r)(1)(C) and 49 
C.F.R. § 15.5). In July 2018, defendants’ counsel put 
plaintiff’s counsel in touch with a TSA liaison so that 
plaintiff’s counsel could obtain clearance to review SSI. 
ECF No. 39-4. Yet, plaintiff’s counsel elected not to 
proceed through the security clearance process and 
indicated plaintiff would “only seek security clearance to 
the extent there are redacted sections of JetBlue’s 
production that require disclosure...” ECF No. 39-6. 
Defendants objected that “Plaintiff’s counsel’s lack of this 
authorization is prejudicial to the advancement of this 
litigation.” See ECF No. 38-1 at 3-5. Indeed, the parties 
had several disputes regarding discovery involving SSI 
procedures in this action, which delayed the progress of 
discovery. See, e.g., ECF Nos. 35-39. Thus, 
re-introducing a § 1983 and negligent training claim 
would significantly delay the resolution of this case, not 

only because fact discovery would need to be re-opened, 
but because that discovery would be prolonged by TSA 
vetting procedures—especially since plaintiff’s counsel 
elected to take a wait-and-see approach to SSI clearance. 
  
 
 

C. Furthermore, denying leave to amend would not 
prejudice plaintiff. 

Because plaintiff’s PAC does not allege new valid claims, 
as discussed infra, and merely provides additional context 
and detail surrounding his existing Montreal/Warsaw 
Conventions claim, plaintiff will not be prejudiced if 
leave to amend is denied, as he will be able to present this 
context and detail as part of the anticipated summary 
judgment briefing. See Schmidt v. Stone, No. 
14-CV-2519, 2018 WL 4522082, at *12 (E.D.N.Y. Jan. 
29, 2018) (“To allow amendment simply to amplify facts 
alleged in the First Amended Complaint ... is unnecessary 
and needlessly would require the defendant to expend 
time and resources drafting an answer.”). 
  
In conclusion, plaintiff has not established good cause to 
modify the amendment deadline under Rule 16. 
  
 
 

II. Alternatively, granting leave to amend would be 
futile. 

In the event that the District Court determines that 
plaintiff has demonstrated good cause to modify the 
amendment deadline and defendants would not be unduly 
prejudiced, I recommend that plaintiff’s request for leave 
to amend should be denied under Rule 15 as the proposed 
amendment would be futile. 
  
“Futility is a determination, as a matter of law, that 
proposed amendments would fail to cure prior 
deficiencies or to state a claim under Rule 12(b)(6) of the 
Federal Rules of Civil Procedure.” Pyskaty v. Wide 
World of Cars, LLC, 856 F.3d 216, 224–25 (2d Cir. 2017) 
(citation omitted). When deciding whether an amended 
complaint would state a claim under Rule 12(b)(6), the 
Court “accept[s] as true all non-conclusory factual 
allegations therein, and drawing all reasonable inferences 
in the plaintiff’s favor.”  Id.  Here, plaintiff’s PAC fails 
to cure the deficiencies in the original complaint. 
  
*575 First, even if plaintiff’s § 1983 claim is not 
preempted by the Montreal/Warsaw Conventions, 
plaintiff fails to state a claim under § 1983 because 
plaintiff’s allegations do not satisfy the 
under-color-of-state-law element. See Lienau v. Garcia, 
No. 12-CV-6572, 2013 WL 6697834, at *5-8 (S.D.N.Y. 
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Dec. 19, 2013) (“Case law in this Circuit is 
well-established that the provision of information to a 
police officer—even if that information is false or results 
in the officer taking affirmative action—is insufficient to 
constitute ‘joint action’ with state actors for purposes of 

§ 1983.”) (collecting cases); see also Rice v. City of 
New York, 275 F. Supp. 3d 395, 403–04 (E.D.N.Y. 
2017). Here, all the defendants are private actors, but 
plaintiff alleges joint action with state actors. PAC ¶¶ 
6-11, 107. In support of a joint-action theory, plaintiff 
alleges that defendant Flanagan knowingly provided false 
written and oral statements to state and federal law 
enforcement, that Flanagan knew or had reason to know 
that this false information would result in plaintiff’s 
arrest, prosecution, or deprivation of his federally 
protected rights, and that the false information provided 
by Flanagan indeed led to plaintiff’s indictment under 49 
U.S.C. § 46504. PAC ¶¶ 108-120.9 More importantly, 
plaintiff does not allege any common goal, meeting of the 
minds, plan, or concerted action with law enforcement. 
Plaintiff also does not allege that defendants unduly 
influenced law enforcement with intent to violate 
plaintiff’s federal rights or that defendants affirmatively 
procured plaintiff’s arrest. Cf. Anilao v. Spota, 774 F. 
Supp. 2d 457, 500, 511 (E.D.N.Y. 2011) (denying motion 
to dismiss where complaint alleged that defendants 
arranged meeting for the purpose of pressuring a district 
attorney to file an indictment that he would not have filed 
but for their influence). In sum, plaintiff’s PAC fails to 
state a claim against defendants under 42 U.S.C. § 
1983. See generally Am. Mfrs. Mut. Ins. Co. v. 
Sullivan, 526 U.S. 40, 50, 119 S.Ct. 977, 143 L.Ed.2d 130 
(1999) (explaining that § 1983’s 
under-color-of-state-law element does not reach “merely 
private conduct, no matter how discriminatory or 
wrongful.”) (citation omitted). 
  
Second, as previously stated, plaintiff does not cure the 
deficiency in his negligent training claim since he again 
cites regulations under the same statute, the ACAA, 
which does not afford plaintiff a private right of action. 
See PAC ¶¶ 1, 125-134. 
  
Third, plaintiff’s IIED, false arrest, and battery claims 
remain time-barred. Plaintiff is not entitled to equitable 
tolling as he does not allege fraud, misrepresentation, or 
deception, or some other extraordinary circumstance, that 
prevented him from timely filing his action, nor does he 
allege that he diligently pursued his rights during the 
period he seeks to toll. See Abbas v. Dixon, 480 F.3d 

636, 642 (2d Cir. 2007). Moreover, by adding a separate 
count alleging common-law false imprisonment, plaintiff 
does not achieve a different result. Under New York’s 
rules, false imprisonment is subject to a one-year statute 
of limitations. Fahlund v. Nassau Cty., 265 F. Supp. 3d 
247, 255-56 (E.D.N.Y. 2017) (citing N.Y. C.P.L.R. § 
215). Construing plaintiff’s PAC liberally, his claim 
accrued when he was released from custody in February 
2017. See PAC ¶¶146-155; see also Compl. ¶ 60, Dkt. 
No. 6:16-cr-00067. However, plaintiff did not file suit 
until March 13, *576 2018, and therefore his claim is 
time-barred. 
  
In sum, granting plaintiff’s request for leave to amend his 
complaint would be futile. 
  
 
 

CONCLUSION 
Accordingly, it is respectfully recommended that the 
Court should deny plaintiff’s request for a pre-motion 
conference and should deny plaintiff’s request for leave to 
amend his complaint. 
  
 
 
FILING OF OBJECTIONS TO THIS REPORT AND 

RECOMMENDATION 
Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b)(2) 
of the Federal Rules of Civil Procedure, the parties shall 
have fourteen (14) days from service of this Report to file 
written objections. See also Fed. R. Civ. P. 6. Such 
objections (and any responses to objections) shall be filed 
with the Clerk of the Court. Any request for an extension 
of time to file objections must be made within the 
fourteen-day period. Failure to file a timely objection to 
this Report generally waives any further judicial review. 

Marcella v. Capital Dist. Physicians’ Health Plan, Inc., 
293 F.3d 42, 46 (2d Cir. 2002); Small v. Sec’y of 
Health & Human Servs., 892 F.2d 15, 16 (2d Cir. 1989); 
see Thomas v. Arn, 474 U.S. 140, 106 S.Ct. 466, 88 
L.Ed.2d 435 (1985). 
  
SO ORDERED. 
  

All Citations 
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1 
 

Plaintiff alleges that in Yiddish, “ICES” signifies “to keep one cool.” (Compl. ¶ 35.) Plaintiff contends that he 
expresses himself in a combination of Yiddish and English. (Id.) 
 

2 
 

Plaintiff also asserted separate claims for vicarious liability and psychological injuries which the Court did not dismiss 
and construed liberally as part of Plaintiff’s claim for damages. (Min. Order dated Apr. 27, 2018.) 
 

3 
 

Plaintiff does not seek to revive his prior claims for assault, malicious prosecution, malicious abuse of process, 
disability discrimination under the ACAA, or excessive force under the New York State Constitution. 
 

4 
 

Judge Bloom denied Plaintiff’s request for a pre-motion conference. (R&R 1 R&R 1 .) No party objects to Judge 
Bloom’s recommendation that the Court deny Plaintiff’s request for a pre-motion conference. The Court has 
reviewed this recommendation and, finding no clear error, the Court adopts it pursuant to 28 U.S.C. § 636(b)(1) 
and denies the request for a pre-motion conference. 
 

5 
 

Because the Court finds that any amendment would be futile under Rule 15 of the Federal Rules of Civil Procedure, 
the Court does not address Judge Bloom’s recommendations as to Plaintiff’s diligence in seeking to amend the 
Complaint and any prejudice to Defendants. 
 

6 
 

The parties also dispute whether Plaintiff has demonstrated good cause to amend under Rule 16 of the Federal 
Rules of Civil Procedure, (see Pl. Obj. 4–5; Defs. Reply 2), but as discussed supra, the Court declines to decide this 
issue. In addition, although counsel refers to the Flight as a cross-country flight, there is no dispute that the Flight 
originated in Mexico and landed in Florida. (See PAC ¶ 39.) 
 

7 
 

In addressing the merits of Plaintiff’s negligent training claim, Defendants argue that Plaintiff’s counsel “has not, and 
cannot, obtain the training records need[ed] to support [this] claim,” because “Plaintiff’s counsel inexplicably 
declined to undertake the TSA background check needed to obtain sensitive security information.” (Defs. Opp’n 
2–3.) However, because the Court finds that the ACAA does not provide a private cause of action and therefore 
denies Plaintiff’s application to amend the Complaint to add such a claim, the Court declines to address this 
argument. 
 

8 
 

On April 27, 2018, at the pre-motion conference, the Court found that the Montreal/Warsaw Conventions governed 
Plaintiff’s claims for his alleged injuries incurred in connection with the Flight and dismissed the claims asserted 
under section 1983 as well as his claims for assault, battery, intentional infliction of emotional distress, malicious 
abuse of process, malicious prosecution, and false arrest as preempted by the Montreal/Warsaw Conventions. (Min. 
Order dated Apr. 27, 2018.) Without seeking to set aside the Court’s earlier decision, Plaintiff seeks to amend the 
Complaint to reassert his section 1983 claim, a claim for negligent training under the ACAA, and claims for 
battery, intentional infliction of emotional distress, and false arrest, and seeks to add a new claim for false 
imprisonment. (See PAC ¶¶ 106–55.) Because of Plaintiff’s pro se status at the time of the prior dismissal of these 
claims and because the Court did not explain its decision in detail, the Court decides Plaintiff’s claims in this 
Memorandum and Order. 
 

9 
 

Both parties relied on New York case law to support their arguments. (See, e.g., PAC ¶¶ 135–55 (citing to New York 
state court decisions applying New York law to support proposed common law claims); Defs. Opp’n 3 (citing N.Y. 
C.P.L.R. § 215(3) to argue Plaintiff’s claims for false arrest, false imprisonment, and intentional infliction of 
emotional distress are time-barred in addition to being preempted by the Montreal/Warsaw Conventions).) 
 

10 CPLR § 202 provides in relevant part: 
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 An action based upon a cause of action accruing without the state cannot be commenced after the expiration of 
the time limited by the laws of either the state or the place without the state where the cause of action accrued, 
except that where the cause of action accrued in favor of a resident of the state the time limited by the laws of 
the state shall apply. 

N.Y. C.P.L.R. § 202 (McKinney 1962). 
 

11 
 

Some courts have held that a claim of intentional infliction of emotional distress accrues on the date of arrest and 
others have held that the claim accrues at the time of the last “actionable act” triggering the emotional distress. 
Compare Covington v. City of New York, No. 98-CV-1285, 1999 WL 739910, at *5 (S.D.N.Y. Sept. 22, 1999) 
(intentional infliction of emotional distress claim accrued on date of arrest), with Llerando–Phipps v. City of New 
York, 390 F.Supp.2d 372, 384 (S.D.N.Y. 2005) (intentional infliction of emotional distress claim accrued when the 
criminal charges against the plaintiff were dropped because it was the last “actionable act”), and Fahlund v. Nassau 
Cty., 265 F. Supp. 3d 247, 256 (E.D.N.Y. 2017) (finding “[the p]laintiff’s intentional infliction of emotional distress 
claim against [a defendant] accrued when the criminal charges against [the plaintiff] were dismissed because he was 
allegedly subjected to emotional distress throughout the course of the criminal proceedings”). The Court declines to 
decide the issue as Plaintiff’s claim is time-barred regardless of the accrual date of his claim. Plaintiff filed this action 
on March 13, 2018, more than one year after both the date he was arrested (March 22, 2016) and the date he was 
released from custody (February of 2017). 
 

12 
 

Plaintiff alleges that his criminal prosecution in the Middle District of Florida was brought against him by false or 
misleading means and therefore the period between the commencement of the criminal prosecution on March 22, 
2016 and the return of his passport to him on May 10, 2017 “tolled the statute of limitation for the causes of action 
asserted [in the PAC] to [the] extent any of the claims are time-barred based on the duration of time and not the 
overlapping criminal prosecution.” (Pl. Renewed Mot. 2.) The Court construes Plaintiff’s argument to assert that the 
statutes of limitation for his proposed false arrest and false imprisonment claims should be equitably tolled from the 
beginning of the criminal prosecution until the return of his passport to him on May 10, 2017. However, Plaintiff 
provides no legal or factual support for this contention. To the extent Plaintiff seeks to argue that he was somehow 
confined until the return of his passport, Plaintiff cites no law in support of his argument. 
 

13 
 

Plaintiff’s claim for bodily injury due to negligence under the Montreal/Warsaw Conventions and his related claims 
for psychological injuries and vicarious liability will proceed as they are not the subject of this current motion. 
 

1 
 

Plaintiff was ultimately found not guilty by reason of insanity. See Proposed Amended Complaint (“PAC”) ¶ 98, ECF 
No. 63-1. See also USA v. Berlin, U.S. District Court for the Middle District of Florida (Orlando), Docket No. 
6:16-cr-00067-GKS-GJK-1, available at https://www.pacer.gov/ (hereinafter “Dkt. No. 6:16-cr-00067”). 
In deciding this motion, the Court may consider records incorporated by reference and of which judicial notice may 
be taken. See e.g., E. Materials Corp. v. Mitsubishi Plastics Composites Am., Inc., 307 F. Supp. 3d 52, 57–58 (E.D.N.Y. 
2018); Chambers v. Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002). Both plaintiff’s original complaint and 
PAC refer to plaintiff’s criminal case and the case number for the criminal proceeding, No. 16-cr-67. Compl. ¶¶ 157, 
177; PAC ¶ 96. Docket sheets are public records of which a court may take judicial notice. Mangiafico v. 
Blumenthal, 471 F.3d 391, 398 (2d Cir. 2006). The Court takes judicial notice of documents filed in the Middle 
District of Florida not for the truth of the matters asserted, but “to establish the fact of such litigation and related 
filings.” See Liberty Mut. Ins. Co. v. Rotches Pork Packers, Inc., 969 F.2d 1384, 1388 (2d Cir. 1992). 
 

2 
 

Plaintiff suffers from bi-polar disorder. Compl. ¶¶ 21, 122. 
 

3 
 

Plaintiff, a resident of Kings County, is a dual citizen of both the United States and Israel. Compl. ¶¶ 10, 22. 
 

4 
 

Plaintiff alleges that English is not his first language, and he “is accustomed to the common practice of combining 
speech with the two languages ‘Yiddish’ and ‘English’ at the same time.” Compl. ¶¶ 25, 34. 
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5 
 

Although plaintiff adds a separate count alleging false imprisonment, PAC ¶¶ 146-149, this is not actually a new 
claim. See Kruger v. Virgin Atl. Airways, Ltd., 976 F. Supp. 2d 290, 316 n.6 (E.D.N.Y. 2013),  aff’d, 578 F. App’x 51 (2d 
Cir. 2014) (“False arrest and false imprisonment are essentially the same tort under New York law and will be 
considered as a single claim.”); see also McKay v. City of New York, 32 F. Supp. 3d 499, 505 (S.D.N.Y. 2014) (“In New 
York, false arrest and false imprisonment ‘are two names for the same tort.’ ”) (citations omitted). 
 

6 
 

In addition to speaking with his client, plaintiff’s counsel easily could have reviewed the public docket report for 
plaintiff’s criminal case on PACER, which reflects the dates the passports were returned. See Dkt. No. 6:16-cr-00067, 
ECF Nos. 80-81 (“Entered: 05/10/2017”). 
 

7 
 

Defendants correctly note that plaintiff’s counsel filed a Notice of Appearance, ECF No. 18, three days after Judge 
Brodie issued her decision dismissing plaintiff’s claims, yet plaintiff did not seek reconsideration of the decision 
under Local Civil Rule 6.3. ECF No. 64 at ¶ 2. 
 

8 
 

Defendants argue that plaintiff will be unable to prove a negligent training claim because plaintiff’s counsel “has not, 
and cannot, obtain the training records” needed to support a negligent training claim because the flight attendants’ 
training on handling in-flight threats is “off-limits” as sensitive security information (“SSI”) and plaintiff’s counsel has 
“stalwartly declined” to undertake the TSA background check that would be necessary to access the sensitive 
training materials. ECF No. 64 at ¶ 11. Regardless of whether plaintiff could ultimately prove the claim, it is sufficient 
that discovery involving JetBlue’s training materials would involve SSI vetting or background checks that would delay 
processing of discovery requests. Furthermore, fact discovery regarding plaintiff’s proposed § 1983 claim would 
also involve JetBlue investigative and security information, which would likewise delay discovery because of SSI 
protections. See ECF No. 53 (discussing various deposition-related disputes and noting that production of 
documents would trigger SSI procedures). 
 

9 
 

To the extent plaintiff bases his § 1983 claim on any grand jury testimony given by defendant Flanagan, Flanagan 
is entitled to absolute immunity. See Rehberg v. Paulk, 566 U.S. 356, 132 S.Ct. 1497, 182 L.Ed.2d 593 (2012) 
(holding that witnesses in a grand jury proceeding, including complaining witnesses, are entitled to absolute 
immunity from liability under § 1983 for their grand jury testimony). 
 

 
 
 
End of Document 
 

© 2020 Thomson Reuters. No claim to original U.S. Government Works. 
 

 
 
 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031718662&pubNum=0004637&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=RP&fi=co_pp_sp_4637_316&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_316
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034359762&pubNum=0006538&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034359762&pubNum=0006538&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033917495&pubNum=0007903&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=RP&fi=co_pp_sp_7903_505&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_505
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004649&cite=NYRCR6.3&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I057f880d7c9911e1ac60ad556f635d49&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027416091&pubNum=0000708&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I86ad4760448a11eaa21cb04c67e0c07f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

